VILLAROSA, BRYAN, J.:

Assailed in this petition is the judgment rendered by the trial judge sentencing
the defendants to death in violation of N.C.S.A. § 12-A, to wit: “Whoever
shall willfully take the life of another shall be punished by death.”

In May 4299, a landslide occurred in the Central Plateau and five men were
trapped in a cave. Upon rescue, it was learned that on the twenty-third day,
they killed and ate their companion, Roger Whetmore. They now bring a
petition of error before this Court.

The petition is meritorious.

The phrase "willingly take the life of another"! does not apply to-their case.
The word "willfully" contemplates determinative use of mental faculty. These
men have cast dice and invoked a breach of faith, but that was not sufficient
to prove beyond reasonable doubt they were lucid.

Extreme hunger is so rare in the realms of law and science that it has not yet
been ascertained whether or not it significantly affected their volition. In the
absence of nourishment for 23 days, this Court does not have convincing
evidence that the defendants acted “willfully.”

I am shocked at the hasty treatment of my brother, Justice Tatting, when he
said that these men had great-deliberation and afterhours of discussing.? He
skipped considering the extraordinary, exempting circumstance of this case.
In Valjean®’, the accused’s willpower is of the indomitable kind when he stole
the bread due to hunger, not one under extreme starvation as these men had.
The law has always considered exempting circumstances: Killings committed
by imbeciles, insane,  children, and spouses against the paramour or
concubine.

WHEREFORE, the instant petition is GRANTED. The trial court’s decision
is hereby SET ASIDE.
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